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BRIEF FOR PETITIONERS-APPELLANTS 


Statement of Issues 


1. Where a testator provides in his will that, upon his 
death, testator’s wife shall have a life estate in testator’s 
artworks, or, in lieu thereof, may elect within six months 
of testator’s death to take a fee simple in any or all of said 
artworks, is the fee simple which actually passed to the 


wife pursuant to her election made within the requisite 
period a “terminable interest” which does not qualify for 
the marital deduction under Section 2055 (b) of the Internal 
Revenue Code? 


1 All statutory references hereinafter are to the Internal Reve- 
nue Code of 1954. as amended (26 U.S.C.), unless otherwise indi- 
cated. The relevant provisions thereof are reproduced in an Ap- 
pendix to this Brief, 
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The court »elow, after finding that this bequest con- 
stituted a vested life estate with a power of appoint- 
ment to expand that interest into a fee, answered this 
question in the affirmative. 


2. Should a will granting the surviving spouse a life 
estate with the right to “elect” a fee be interpreted as hav- 
ing provided a simple choice between alternative bequests 
where the uncontroverted evidence demonstrates this to 
have been testator’s specific intent? 


The court below answered this question in the negative. 


3. Where a testator grants his spouse an election be- 
tween alternative bequests exercisable within six months 
of his death, does the interest passing to the spouse by 
virtue of her exercise of the election constitute a “termin- 
able interest” under Section 2056(b)? 


The court below did not answer this question. 


Statement of the Case 


Petitioners-appellants seek reversal of an order and de- 
cision (JA 147)* of the Tax Court (Featherston, J.) which 
approved a tax deficiency of $109,079.42 as determined by 
respondent-appellee.’ This Court has jurisdiction to hear 
this appeal under 26 U.S.C. $7482. 


The basic facts may be stated quite simply. In his will 
Ludwig Neugass granted his wife Carolyn a life use of all 


* References to the Joint Appendix are cited “JA.” 


The Tax Court’s opinion is reported at 65 T.C. 188 (1975). 
Subsequent references are to the opinion as reproduced in the 
Joint Appendix at JA 128-146. 


his works of art, with the ~i¢ » elect, within six months 
of his death, to take absolute o . « cship of any or al] items 


é 
in the collection. Mrs. Neugs exercised this right by 


+s 
executing a document within the requisite period whereby 


she elected to take absolute ownership in most of the items 
in her late husband's collection. The court below held that 
the artworks so passing to Mrs. Neugass do not qualify 
for the marital deduction, since, as of the moment of death, 
her interest in said items was “terminable’”, This conclu- 
sion is based on the finding that the will granted a vested 
life estate with a general power of appointment, which 
power was terminable under Section 2056(b)(5) of the 
Internal Revenue Code. 


Petitioners-appellants, on the other hand, believe that a 
proper consideration of the evidence introduced concern- 
ing testator’s intent and testamentary scheme, as well as 
an appreciation of the underlying purposes of the marital 
deduetion, show that the testator intended, and indeed ex- 
pressed his inteat in the will, to leave his wife a simple 
choice between alternative bequests, and that the interest 
elected by Mrs. Neugass, being a nonterminable fee simple 
interest, should qualify for the marital deduction. 


The legal issues this Court is called upon to decide 
touch matters of significance with regard to the enforce- 
ment of an important legislative policy: equalizing the 
estate tax impact between community property and non- 
community property states. Since Mrs. Neugass elected 
absolute ownership in the artworks for which the marital 
deduction is claimed, they will be fully taxed in her estate 
upon her death. If the deduction is denied in Mr. Neugass’ 
estate, the result will be the imposition of a double tax 
on the same property in the same generation. This result 
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is directly counter to the purpose of the marital deduc- 
tion provisions. 


We submit that: (a) the evidence shows that the will 
provided Mrs. Neugass with an election between alterna- 
tive bequests (Point I, infra); and (b) the interest chosen 
pursuant to said election should not be deemed a terminable 
interest (Point II, infra). 


The Facts 


The statement of facts jointly submitted below (JA 16) 
can be summarized as follows: 


Ludwig Neugass died testate in New York City on Feb- 
ruary 24, 1969. Petitioners-appellants were thereafter is- 
sued letters testamentary by the Surrogate of New York 
County, New York. Mr. Neugass left surviving him his 
wife, Carolyn Neugass, his daughter, Nancy Carouso, and 
two grandchildren. The Neugass will, in relevant part, 
provides as follows: 


FirtH: I direct that if my wife, Carotyn Nevaass, 


o 


survives me, she shall have the life use of all my paint. 
ings and other works of art (hereinafter called my 
“eollection”), without bond, and that upon her death 
my daughter, Nancy Carovso, if she is then living, 
shall have the life use of said collection, without bond. 


With respect to any item in said collection: 


, 


(a) Within six months after the date of my death 


cither iny wife or my daughter may renounce her life 
use thereof and, if beth of them so renounce, the item 


shall become the absolute property of the Founpation. 
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(b) Within six months after the date of my death, 
either my wife or my daughter may elect to take 
absolute ownership of any item, whereupon said item 
shall become the absolute property of my wife or my 
daughter; in the case of my daughter, such election 
shall take effect if and only when her life use has 
begun.* 


Pursuant to these provisions, Mrs. Neugass renounced 
her life estate in those items she did not want (Exhibit 3, 
JA 41) and elected absolute ownership of the bulk of dece- 
dent's collection (Exhibit 2, JA 34). At the same time, 
decedent's daughter, Naney Carouso, elected to take abso- 
lute ownership of those items over which her life estate had 
commenced as a result of Mrs. Neugass’ partial renunci- 
ation. 


In the Federal estate tax return filed by petitioners-appel- 
lants with the District Director of Internal Revenue in 
New York City on May 22, 1970, a marital deduction was 
claimed for the value of those items of decedent's art col- 
lection which Mrs. Neugass had elected to take absolutely. 
The deduction was denied by the Manhattan District Di- 
rector of Interna! Revenue because, in his opinion, the 
interest passing to Mrs. Neugass in decedent's artworks 


was a terminable interest. (JA 5) 


23, 1975 (JA 
ers-appellants’ 


After a trial in New York City on sh 


47-126), Judge Featherston denied petitio 
prayer for relief and granted respondent-appellee’s prayer 


*The ful f the will and codicil appear as Exhibit 1 
at JA 20-33 
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that the deficiency of $109,079.42 be approved, in an opinion 
dated October 29, 1975 (JA 128-146). The decision was 


entered January 22, 1976. (JA 147) 


ARGUMENT 


POINT I 


Decedent's will granted his surviving spouse an elec- 
tion between alternative bequests. 


The issue on apj al in this ease is whether the bequest 
to the surviving spouse of the decedent's art colleetion, 
Which passed in fee to the surviving spouse pursvant to an 
election between -alternative bequests, qualified for the 
marital deduction. Appellants contend that the Tax Court 
erred in finding that the provisions of Article Friern of the 
decedent's will, which disposed of the decedent's art col- 
lection, did not constitute an alternative bequest. 


Article Firra of the decedent's will directs that Mrs. 
Neugass “... shall have the life use of all of my paint- 
ings and other works of art ...” and then goes on to 
provide in Paragraph (b) as follows: 


(b) Within six months after the date of my death 
my wife... may elect to take absolute owner- 
ship of any item...” (JA 22 


The Tax Court found that Mrs. Neugass acquired a life 


estate immediately upon testator’s death and that her sub- 
sequent election to take a fee constituted an exercise of a 
“power” which enlarged an existing life estate to a fee. 


The Tax Court held that the bequest was not deductible 


~ 
é 


under Section 2056 of the Internal Revenue Code on th: 
eround that it was a life estate coupled with a power of 
appointment, which power was rminable under the pro 
visions of Section 2056 (b)(5). It is the appellants’ posi 
tion that the will granted Mrs. Neugass a choice between 
“alternative bequests”, and that her election of a fee in 
decedent's art collection meant that there passed to her, 
from the decedent, a fee simple interest which qualified for 


he marital deduction. 


A. Decedent's intent was to grant his wife the maximum 
flexibility with respect to his art collection. 

In the proceeding below, appellant introduced unecentro- 
verted testimony which indicated that the decedent wished 
to give his wife a choice between a fee simple and a life 

(JA 75: JA 90) His intent was to afford his wife 
maximum flexibility in the types of interests she might 
choose to accept. (JA 74-75; JA 77-78: JA S6-S7) Article 
Firtn of decedent's will was drafted so as to assure this 
flexibility and to assure that decedent's wife would always 
have the alternative of absolute ownership. 

At the time the will was drafted, New York law was 


unclear as to whether one could renounce trom a gre ater 


to a lesser interest in the same legacy. It was also believed 


possible that an election of one of several alternatives 


be interpreted as a renunciation of the alternative 
chosen. It was therefore felt necessary to structure 
Neugass’ election in such a way that the alternative 
rejected was the lesser interest, not the greater: the re 
nunciation, if it be so interpreted, would then be from a 


lesser to a greater interest rather than the questionable 
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converse, (JA 88-91) The election was limited to a six- 
month period after testator’s death, since six months was 
the only known period within which a renunciation was 
then permissible. (JA 91-92)° Thus the form adopted gave 
to Mrs. Neugass the fullest flexibility consistent with New 
York law to choose a life estate or a fee. 


B. The Tax Court erroneously failed to consider testator’s 
intent, and then incorrectly interpreted his will. 


The will offered Mrs. Neugass the right “to take abso- 
lute ownership of any item...” of decedent's art col- 
lection. Nowhere is there any indication that the provisions 
with respect to the art collection are to be deemed a power 
oft appointinent, Indeed, the deeedent, in Article Srxtx 
(d), provided for a marital deduction trust for his wife, 
ie, a life estate with a general testamentary power of ap- 
pointment. (JA 23-24) The provisions of Article Sixtu 
(d), contrary to Article Firrn, specifically use the words 
“appoint” and “nower™. Article Freru, on the other hand, 
is drafted solely in terms of an “election”. Despite the 
foregoing, the Tax Court assumed that the right to elect and 
the right to exercise a power are one and the same thing. 
The sole basis for this assumption was a narrow reading 
of the will, pursuant to which the right to elect was con- 


strued as a power to expand an existing, limited estate to a 


broader, fee interest, and this power to enlarge was thereby 


deemed a power with a six-month time limitation fatal to 


‘New York law required that renunciation of an intestate share 
be made within six months of death. N.Y. DEL §87-a 
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the marital deduction. As we show below, however, at pages 


24 to 26, the fact that an election results in an enlargement 
does not change its basic nature—it is still only an election. 


Even if the Tax Court were correct in limiting its 
analysis to the four corners of the will, its conclusion 
would be mistaken. For the will specifically states that in 
the case of the daughter's right to elect a fee,’ “such elec- 
tion shall take effect if and only when her life use has 
begun.”” The most basie rules of construction dictate that 
since this explicit limitation is directed only to the daugh-. 
ter’s election, it does not apply to that of the wife, and Mrs. 
Neugass’ right to elect is not limited to the period after 
her life estate has begun. Instead, she is to have a pure 
choice between two alternatives, with neither taking effect 
before her choice is made. 


Faced with this clear evidence contrary to its conclu- 
sions, the Tax Court stated that the same directive made 
explicit in the case of the daughter must be deemed “im- 
plicit” in the case of the wife. But this assumption was 
clearly unwarranted, because the testator had only singled 
out his daughter’s life estate in this regard. 


In further support of its conclusions, the Tax Court 
turned to the renunciation (JA 41) and election (JA s+) 
documents executed by Mrs. Neugass, by which she re- 
nounced her life estate in some of the artwork given to 
her under the will and elected a fee in the rest. Signif- 
icantly, in the document pursuant to which Mrs. Neugass 
elected the alternative of a fee, she did not renounce a life 

Will 
he wite be 


of art disclaimed bv the wife or over which the wife’ 


if any, has terminated. (JA 22) 


wrants to decedent's daughter 


ween a life estate and a fee sim 


19 


estate. This evidences a belief that there was no life estate 
existing in those items to which the eleetion was appli- 
cable. Despite this, the Tax Court surprisingly reached 
the opposite conclusion and held (JA 137-138) that the 


election document indicated that Mrs. Neugass’ life estate 
had begun as of the date of the testator’s death. 


Aside from this apparent misreading of the will and re- 
lated documents, if the Tax Court would have been more 
receptive to the evidence introduced concerning testator’s 
overall plan and intent, it would have been equally obvious 
to the Court that its assumptions and interpretations were 
incorrect. 


C. The Tax Court’s approach to 
interpreting the will was improper. 


Rather than giving sympathetic consideration to the un- 
derlying reasons for the will’s draftsmanship, the Tax 
Court took an extremely narrow and restrictive approach 
to interpreting the decedent's will. This is in marked econ- 
trast with a virtually identical evidentiary situation, in the 
context of the terminable interest rule, recently dealt with 
by this Circuit, wherein the Court held that extrinsie evi- 
dence was crucial in interpreting testamentary language. 


In Estate of Tilyou v. Commissioner, 470 F.2d 693 (2d 
Cir. 1972), the Court was faced with interpreting an am- 
biguous phrase used by a testator in the context of the 
terminable interest rule. The Court locked to extrinsic 
evidence which indicated that the testator used the phrase 
in question because of uncertainties in New York law totally 
unrelated to the question of terminable interests. As in 
the instant case, in Tilyou a will was drafted, because of a 
testator’s concern about effectiveness under local law, in 
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a manner which inadvertently raised an issue as to the 
availability of the marital deduction. Since the phrase in 
question was susceptible to various interpretations, one of 
which would qualify the bequest to the surviving spouse 
for the marital deduction, and since the testator did not 
intend to create a terminable interest but was motivated 
by entirely distinct concerns about the effects of unrelated 
local law, the Court in Tilyou found that the clause should 
not be read to create a terminable interest. As the Court 
stated, at 470 F.2d 699: 


“Given the uncertain impact of this phrase in New 


York law, the receptiveness of New York courts to 
extrinsic evidence to determine the circumstances 
known to the testator when he drew his will, and the 
substantially uncontroverted explanation of the rea- 
sons for including this clause in the will (which expla- 
nation clearly established that Francis 8. Tilyou did 
not intend to create a terminable interest in his widow) 
we believe that the clause should not be read to create 
a terminable interest in this will.” [emphasis in orig- 
inal | 


Whether or not testator was correct in his assessment 
of the possible difficulties under local law which motivated 
his drafting is entirely irrelevant: 


“Whether or not Edward was correct in believing 
that the ‘entitled to’ clause was necessary to prevent 
intestacy, he clearly did net intend this clause to create 


a terminable interest...” [470 F.2u at 698] 


The Tax Court’s refusal in this case to consider the evi- 
dence introduced relating to testator’s intent is apparently 


based upon what it believed to be the mandate of Jackson 
v. United States, 376 U.S. 503 (1964), and ANen v. United 
States, 359 F.2d 151 (2d Cir. 1966), cert. den. 385 U.S. 832 
(1966). (JA 142, n.8) The Tax Court failed to take note, 
however, of cases subsequent to Jackson and Allen which 
have significantly altered the strict approach advocated in 
those two opinions. Three years after Jackson, and after 
the Allen opinion was handed down, the United States Su- 
preme Court, in Northeastern Pennsylvania National Bank 
é& Trust Co. v. United States, 387 U.S. 213 (1967), sig- 
nificantly shifted its emphasis from strict adherence to the 
formalities of the marital deduction rules to an overriding 
concern for the fulfillment of the underlying purpose of 
those rules: 


“Congress’ intent to afford a liberal ‘estate-splitting’ 
possibility to married couples, where the deductible 
half of the decedent’s estate would ultimately—if not 
consumed—be taxable in the estate of the survivor. is 
unmistakable.” [387 U.S. at 221] 


This readiness on the part of the Supreme Court to 
look beyond the formalities imposed by the statute to an 
analysis of the specific testamentary disposition in relation 
to the underlying purpose of the statute represents a pro- 
found departure from the strict approach of Jackson. As 
the dissent in Northeastern pointed out, “[o]f even greater 
importance is the sharp change of attitude toward the mari- 
tal deduction which today’s decision heralds.” (387 U-S. 
at 229) If the gift bequeathed to the wife will in fact be 


taxed in her estate, the Court will seek to interpret the gift, 


if in any way possible, in a manner which will permit a find- 
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ing of compliance with the marital deduction rules, since the 
statute’s purpose will then have been achieved.’ 


The Tilyou case represents a proper application of the 


approach taken in Northeastern. While recognizing the 
adionitions of Jackson and Allen concerning strict adher- 
ence to the formalities of the marital deduction rules, the 
Tilyou court took note as well of the liberal emphasis of 
the Northeastern decision, and proceeded to find in favor 
of the taxpayer based upon its analysis of the evidence sub- 
mitted concerning the testator’s intent in using the language 
there in question. 


Further evidence of the emerging trend in favor of a 
more liberal attitude toward the marital deduction, and a 
greater receptiveness toward indicia of testator’s intent in 
construing language which might otherwise run afoul of the 
marital deduction statute, is Estate of Mittleman v. Com- 
missioner, 522 F.2d 182 (D.C. Cir. 1975). The Mittleman 
court eriticized the Tax Court for not considering testa- 


mentary intent in its interpretation of ambiguous language: 


“We think the Tax Court erred in its decision, 
primarily because of the limited scope of its inquiry. 
The court probed no deeper than the bare language 
of the ninth paragraph of the will, and grounded its 
interpretation of that paragraph on what it took to 
be ‘the plain terms of? that provision. Had the court 
delved further and considered additional manifesta- 

’ The Allen decision concedes this underlying statutory purpose 
while the terminable interest rule is, indeed, a thicket, 

the Congressional purpose in disqualifying terminable  be- 
Guests was certainly not to elevate form above substance. It 


was, Instead, to prevent the wholesale evasion of estate taxes 
* {359 F.2d at 154} 
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tions of testamentary intent, it would have been readily 


apparent that the terms of paragraph nine were not 


nearly as plain as at first blush they might seem to be, 
and that other factors speak more eloquently than the 


testator’s pen.” [522 F.2d at 136] 


The Court of Appeals specifically pointed to the testi- 
mony of decedent’s attorney, who testified that he advised 
decedent that in his opinion the will as drafted would qual- 
ify for the marital deduction, and concluded therefrom that 
decedent’s intent to qualify the gift for the marital dedue- 
tion “could hardly be clearer.” In summarizing its approach 
toward the interpretation of testamentary language in con- 
nection with the marital deduction, the Court succinctly 
stated: 


“As the Supreme Court has observed ‘Congress’ in- 
tent to afford a liberal “estate-splitting” possibility to 
married couples, where the deductible half of the dece- 
den‘’s estate would ultim: —if not consumed—he 
taxable in the estate of the survivor, is unmistakable.’ 
So, in interpreting a will ostensibly within this policy, 
courts should give due weight to the testator’s desire 
to secure the marital deduction. We recognize that the 
mere intention to garner a tax benefit is not decisive, or 
even necessarily relevant, in deciding whether a deduc- 
tion is available. We hold, however, that where a tes- 
tator intends to create a trust qualifying for the marital 
deduction, ambiguities in his will should, if possible, 
be resolved in favor of success in that endeavor.” [522 
F.2d at 140] 


The same approach should be followed in the instant 
ease. As the Mittleman Court observed, “... other factors 
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speak more eloquently than the testator’s pen.” The alter- 
native bequest provided for in the Neugass will would 
clearly qualify for the marital deduction had it not been 


obscured by a draftsman’s endeavor to prevent New York 


law from defeating the testator’s intent. A proper consid 


eration of the testator’s intent and his overall testamentary 
scheme removes the obscurity and clearly reveals the un- 
equivocal plan to convey full ownership in the disputed 
assets to Mrs. Neugass. These are the circumstances for 
which the marital deduction was created. Proper construc- 
tien of the will would compel the allowance of the deduction 
in this case. Decedent desired to give his wife a choice 
between two alternatives. The will was drafted as it was 
because of unrelated uncertainties concerning New York 
law, but as this Court held in Tilyou, that fact should not 
obscure the intended effect of the language used. Since Mrs. 
Neugass’ estate will in fact be taxed on the value of the art- 
works she elected to take in fee, the purposes of the marital 
deduction would not be defeated by allowing the artworks 
to escape taxation in the husband’s estate; as pointed out 
in Northeastern, it is this purpose which must be the gov- 
erning consideration. 

Furthermore, in this ease as in VWittleman, evidence was 
introduced below (LA 76, 79) showing that the testator in- 
quired as to the availability of the marital deduction and 
was advised by counsel, as was the decedent in VWittleman, 
that the deduction would be available. This evidence. re- 
garding testator’s desire to qualify his gift to hi 
the marital deduction sheuld weigh heavily in the 
interpretation of otherwise ambiguous testamentary lan- 
ruage. In view of the Tax Court's refusal to teke any of 


these factors into consideration, we submit that the inter- 
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pretation of the will arrived at by the Tax Court was 
incorrect and should be reversed by this Court.* 


D. New York law recognizes the validity 
of alternative bequests. 


The Tax Court never dealt with the validity of alterna- 
tive bequests under New York law, since it erroneously 
assumed that it was dealing with a life estate with a power 
of appointment. The Tax Court indicates that the appellant 
provided no evidence of the existence of alternative be- 
quests as a concept in New York law separate and apart 
from a power of appointment. This, however, is not the 
case. 


New York Courts have consistently recognized the va- 
lidity of bequests in alternative form. An example of this 
may be found in Matter of Jacebsen, 61 Mise. 2d 317, 306 
N.Y.S. 2d 290 (Sarr. Ct, N.Y. Co. 1969), aff'd, 33 App. Div. 
2d 760, 306 N.Y.S. 2d 297 (1st Dept. 1969), which presented 
a factual situation almost identical to that in this case. In 
Jacobsen, the testators’ will provided two alternative pro- 
visions for his widow, with the proviso that she would be 
presumed conclusively to have chosen the first alternative 


unless she were to choose the second alternative within six 


months. The second was a bequest in trust designed to pre- 


clude the spouse’s right to elect to take against the will. The 
widow nevertheless claimed the right to elect against the 
will, arguing that the second alternative was conditional 


“An appeals court may properly reconstrue a written instru- 
ment for itself, in spite of a finding on that question below, since 
the construction of written documents is a question of law, not fact. 
Commissioner v. Buck, 120 F.2d 775 ), (2d Cir. 1941); Mittle- 


man, supra, at 141, n. 63 
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and therefore not an “absolute disposition” as required by 


N.Y. EPTL §5-1.1 (McKinney 1967). 


The Court rejected the widow's claim, holding that the 
mere requirement of choosing one of two alternatives did 
not make the second alternative bequest conditional. In 
effect, the Court sanctioned the use of alternative bequests. 
The Court specifically said: 


she has the free choice of the two alternatives, 
with no burden other than to say what she wants.” 
[61 Mise. 2d at 320; 206 N.Y.S. 2d at 293] 


An earlier New York case, reaching the same conclusion 
under similar facts, is Matter of Williamson, N.Y.L.J., 
Jan. 23, 1942, p. 347, col. 6 (Foley, S.). 


As has been shown, the testator’s sole purpose in grant- 
ing Mrs. Neugass an election between a life estate and an 
absolute fee was to provide her with an unfettered choice 
between the alternatives. Where such is the ease, New York 
has specifically recognized the validity of alternative be- 
quests within the will as a proper vehicle for insuring 


that such flexibility will be available to the spouse. In 
Matter of Flyer, 53 Mise. 2d 476, 278 N.Y.S. 2d 76 (Surr. 


Ct.. Kings Co. 1967), for example, the Court states: 


‘And when he provided that if his wife is ‘dissatisfied 


with the provision made for her hereunder’ or ‘re- 
fuses to accept the provision made hereunder’ she 
shall be entitled to her ‘statutory share of my estate’, 
he intended to give his wife a choice to take the bene- 
fits of the trust provision or her intestate share... , 


and she was not required to serve and file a netice of 
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election therefor under $18 of the Decedent Estate 
Law.” [53 Misc. 2d at 478; 279 N.Y.S. 2d at 78; em- 
phasis supplied. ] 


The Court in Flyer did not require that a statutory no- 
tice of election be filed in order to take the second alter- 
native, since it regarded the second alternative as a valid 
alternative bequest rather than a statutory right of elee- 
tion against the will. 


It is therefore clear that New York Courts have sanc- 
tioned the use of alternative bequests and that Article 
lrrtx of the will in this case is in fact a disposition of 
the testator’s art collection to his wife in the form of 
alternative bequests. 


POINT II 


The interest acquired by the surviving spouse pur- 


suant to the exercise of an election qualified for the 
marital deduction. 


If the Court adopts the interpretation urged by appel- 
lants, it will find that decedent gave his wife a choice be- 
tween two alternative gifts. The only act required of Mrs. 
Neugass was that she signify her desire to elect the fee 
simple in all or any of her husband's artworks within six 
months of his death. The issue then becomes whether the 
requirement that Mrs. Neugass affirmatively elect a fee 
simple converts an otherwise nonterminable interest into 
a terminable interest. 
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A. Testamentary elections may qualify 
for the marital deduction, 


In the only case appellants have found specifically on 
point on this question, Estate of George C. Mackie, 64 T.C. 
308 (1975), Judge Tannenwald held that a gift acquired by 
the surviving spouse pursuant to an election granted to 
her under the will, would not be considered a terminable 
interest even though the election was exercisable only 
within four months of testator’s death. In Mackie, the 
will provided that: 


“My said wife shall have, however, the right to elect 
whether to accept this devise, bequest and appoint- 
ment, or to reject it, or to accept it in part and reject 
it in part, which election she shall make by a state- 
ment in writing to that effect delivered to my execu- 
trix within four months from the date of my death. 
The failure of my said wite to deliver such statement 


to my executrix within such time shall be deemed an 


election by her to reject this devise, beque st and ap- 
pointment in full.” (64 T.C. at 309] 


The Court held that: 


. at the time of death, Mrs. Maekie became entitled 

to a vested indefeasible interest in the bequest and 

the requirement of election or rejection on her 

part was nothing more than a method whereby her 

right to that interest was to be perfected.” [64 T.C. 
at 310-11] 


The mere fact that Mrs. Mackie had to elect to accept the 
gift did not introduce any contingencies into the bequest 


which would make it terminable, even though the election 
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was exercisable only within four months of death. The Tax 
Court in the instant case distinguished Mackie solely on 
the basis of its predetermined interpretation of the Neugass 
will as having granted a power of appointment to expand 
an already vested life estate into a fee rather than a choice 
between alternatives (JA 141-142). If the will is now prop- 
erly construed as having granted alternative bequests, the 
Mackie case becomes indistinguishable from the instant 
ease and its principles should be applied.’ 


The underlying premise of the Mackie opinion is that 
there should be no difference between elections granted 
by the terms of a will and elections granted by state law, 
such as the widow's right to elect against a will. In the 
latter instance, it has consistently been held that the in- 
terest taken by the widow when she elects against a will 
is not a terminable interest, even though she must affirma- 
tively indicate her election, and usually within a limited 
time period. See, e.g., Hamilton National Bank of Knoz- 
vile vy. United States, 353 F.2d 930 (6th Cir. 1965), cert. 
den., 384 U.S, 989 (1966); Estate of Green v. United States, 
441 F.2d 303 (6th Cir. 1971). The mere fact that she 


might not elect within the requisite time is not perceived 


as a terminable contingency. As the government conceded 
in its brief in the Jackson case: 


“Where under state law, a widow obtains a fixed right 
to claim a non-terminable interest at her husband's 
death, the mere procedural requirement that the widow 
signify her eleetion or file her claim—which she might 
do immediately—does not make the interest meaning- 

* Even if the right to elect given to Mrs. Neuyass is interpreted 
as a right to enlarge, this should not distinguish the instant case 


from Mackie, since Mackie similarly involved an enlargement from 
a life estate to a fee. See infra, pp. 24-26 


fully contingent. Her election to take the interest is 
therefore deemed to relate back to the date of the 
decedent's death, and the marital deduction is per- 
mitted with respect to the property actually passing 
or vesting.” [as cited in Hawatian Trust Con pany 


v. United States, 412 F.2d 1313, 1314 (Ct. Cl. 1969) ] 


When the widow indieates her election, the marital dedue- 
tion rules are satisfied so long as the interest actually 
passing to the widow is nonterminable, such as a fee 
simple.” 


While it has been recognized since the Jackson decision 


that the proper moment from which io analyze the termin- 
ability of the interest passing to the spouse is as of the 
time of death, at which time the widow has not yet made 
her choice and could conceivably fail to do so within the 


allowable period, the interest actually chosen is neverthe- 


This can be seen by the overall frame 


duction scheme with respe 
to allow the deductibility of 
§2056(e), under subdivision ’ ’ 
terests in lieu thereof, as m he requirement of passing from 
wedent. However, there 1 ‘comparable provision on elec- 
vith respect to terminatility, since Congre sbviously 
mandated a finding 


If, on the 


not a term _nable life estate, but a fee, the deduction 


be disallowed. : ‘v. Rul. 72-7, 1972-1 Cum. Bul 


oo 
less not considered terminable unless it is “meaningfully” 
contingent. The necessity of compliance by the widow with 


procedural formalities is net considered such a contingency. 


The Commissioner has explicitly reeogniz- this princi- 
ple in a recent Yevenne Ruling publisjed on May 3, 1976, 
Rev. Rul. 76-166, 1976 Int. Rev. Bull. No. 18, at 17. The 
Ruling involves the Arizona exempt property allowance and 
allowance in lieu of herestead. In spite of the fact that 
Arizona law requires that these interests be accepted by 
the widow by filing a petition in court, the interest so ae- 
cepted was held to be nonterminable: 


“Where otherwise vested under state law, a surviving 

spouse's statutory property interest in a decedent's 
estate is not a terminable interest merely because the 
surviving spouse is required to affirmatively signify 
acceptance bv “ rmal legal action pursuant to the re- 
quirements pplicable local law or because the 
spouse may die prior to acceptance. Although the 
statutory property interests may terminate or fail upon 
the death of the spouse within 120 hours after the 
death of the decedent, the interests will not be con- 
sidered terminable interests by reason of section 2056 
(b)(3) of the Code. 


Thus, the aforementioned statutes do not impose 


any substantial conditions or limitation which would 
impinge on the surviving spouse's unqualified right to 
take unconditional ownership of the prescribed allow- 
ances.” [at 18]* 


‘A similar theory exists with regard to the payment to the 
widow of insurance proceeds. The (ommissioner in his Regulations 
provides as follows 

“A contract which otherwise requires the insurer to make an- 

nual or more frequent payments to the surviving spouse fol- 
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The Mackie Court held that these principles are equally 
applicable where the election is made under the terms of 
the will; as the Court observed, “[w]e perceive this to be 
a difference without a distinction.” (64 T.C. at 312) Since 
the widow was given an unfettered choice between accept- 
ing or rejecting ime bequest, her act of «hoosing is not 
deemed to have introduced a term/nable contingency, so 


long as the interest accepted is itse:? routerminable. 


In the instant case, Mrs. Neasuss’ election involves a 
choice between two alternative gifts rather than between 
accepting or rejecting a single gift. This too, however, may 


’ In either 


be deemed a “difference without a distinction.’ 
event, the widow must perform but one act; she must simply 
indicate her choice. This compliance with the formalities 
of the will as a means of perfecting her interest in the gift 
she chooses should not be deemed a terminable interest, just 


as it was not in the Mackie case. 


The Commissioner’s own Regulations support the conclu- 
sion that the act of election under a will does not introduce 
a terminable contingency. As one illustration of a method 


of veluing an interest passing to the surviving spouse for 


purposes of the marital deduction, we find the following: 


lowing the decedent’s death, will not be disqualified merely 
hecause the surviving spouse must comply with certain for- 
malities in order to obtain the first payment ... [such as 
where the policy] requires the surviving spouse to furnish 
proof of death before the first payment is made.” Treas. Reg. 
$20,2056(b)-6(d). 
Thus. while '’e terminable interest rule, if taken literally, would 
disqualify surance proceeds, since the widow inight not file 
proof of ¢ mere formalities are not deemed to have created 
contingenc 
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“A decedent bequeathed certain securities to his wife 


in lieu of her interest in property held by them as 
community property under the law of the State of their 
residence. The wife elected to relinquish her com- 
munity property interest and to take the bequest. For 
the purpose of the marital deduction, the value of the 
bequest is to be reduced by the valve of the community 
property interest relinquished by the wife.” Treas. 
Reg. 320.2056(b)-4, Example (3). 


There is no question raised in this example about the 
availability of the marital deduction, even though the 
widow must affirmatively elec. under the will which of two 
interests she will take. The only issue is the valuation of 
the interest actually passing to her. 


In the instant case, the application of the above principles 
requires that the Court find in favor of the appellants. The 
only act required of Mrs. Neugass was that she elect 
whether she wished to accept a life estate or a fee simple 
in decedent’s artworks. Since she in fact chose a nonter- 
minable fee simple, the necessity ot complying with the 
formality of an election does not make the otherwise non- 
terminable interest so passing to her terminable. 


B. An enlargement of an interest may properly 
be characterized as an election. 


It is appellants’ position, as argued above (Point I, 
supra), that the decedent’s will granted his wife a choice be- 
tween alternative bequests, rather than a vested life estate 
with a power to enlarge her interest to a fee. It is crucial 
to the Tax Court’s reasoning that if, indeed, Mrs. Neugass 
was given a right to enlarge her preexisting interest, such 
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a right cannot be deemed a non-terminable election. Appe!- 

lants maintain that even if this Court finds that Mrs. Neu- 

gass was given the right to enlarge her interest, such a 
t 


right is still to be construed more properly as having given 


l 
her, upon her exercise of that right, a non-terminable in- 


terest. 


In the Mackie case, Item Nine of the will gave Mrs. 
Mackie the right to choose whether to accept or reject an 
outright gift of certain of decedent’s property. [If Mrs. 
Mackie would not have elected to take outright ownership 
of those items, Jtem Nine instructs that she shall be pre- 
sumed to have rejected the gift, and the items rejected are 
then to pass into the residuary estate. But the residue is 
in turn bequeathed, in Item Twelve of the will, to a trust 
in which Mrs. Mackie is given a life interest (64 T.C. at 
309-10). Thus, in effect, a failure by Mrs. Mackie to elect 
absolute ownership would result in her receiving a life 
estate in those very same items she rejected under Item 
Nine. The facts in Mackie are thus identical to those in the 
instant case, and yet, Judge Tannenwald in Mackie did not 
characterize the interest actually passing to Mrs. Mackie 
as terminable because it was an enlargement of a life 
estate to a fee. Instead, he held that property actually 
passing to Mrs. Mackie constituted a non-terminable inter- 
est which qualifies for the marital deduction, calling her 
right under the will, not one of enlargement, but of elec- 
tion. Judge Featherston’s attempt to distinguish Mackie 
from the instant case by noting that the Neugass will in- 
volved an enlargement from a life estate to a fee (JA 141- 
142) therefore would appear to be a misunderstanding of 
the factual underpinnings of the Mackie decision. 
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Similarly, in Pstale of Green v. United States, 441 F.2d 
303 (6th Cir, 1971), the will left the surviving spouse a 
life interest in a residuary trust consisting of decedent's 
entire probate estate. The wife elected instead to take abso- 
lute ownership in her statutory share. In Green, as in the 
instant case, the widow rejected a life estate in all of dece- 
dent’s specified property in favor of absolute ownership 
in some of those very same items. The Court in Green 
nevertheless found that the items passing to the wife quali- 

fied for the marital deduction. 


From the foregoing, it is clear that the Court below 
erred both in its interpretation of the Mackie case and in its 
view of the applicable law relating to elections. Even on its 
own interpretation of the facts, the Court’s opinion should 
be reversed as an improper application of statutory intent, 
since the court concedes that Mrs. Neugass had at least 
the equivalent of the options available to Mrs. Mackie. The 
Court goes on to strike down the marital deduction for Mrs. 
Neugass because of additional rights which it found were 
granted to Mrs. Neugass. This type of elevation of form 
over substance is precisely the approach to the marital de- 
duction rejected by the courts in Northeastern, Tilyou and 
Mittleman, supra. As recognized by the court in Tilyou, 
it is this type of approach which should not be inflicted 
upon testators in this Circuit. 


In addition to having incorrectly applied the law of elec- 
tions, the court below, in dealing with the Mackie opinien, 
which we have shown is squarely on point with this ease, 
neglected to deal with the basic holding of Mackie, and 
instead drew a factual distinction which did not exist. For 


both its improper application of the law, and its improper 
finding of a nonexistent factual distinction with the Mackie 
case, the decision below should be reversed. 


CONCLUSION 


The order and decision of the Tax Court (Featherston, 


J.) should be reversed with directions to grant petitioners- 


appellants’ prayer for relief and to enter an order eliminat- 
ing the deficiency of $109,079.42 assessed against petition- 
ers-appellants. 


Dated: New York, New York 
June 30, 1976. 


Respectfully submitted, 


Proskauer Rost Goetz & MrenDELSOHN 
Attorneys for petitioners-appellants 
300 Park Avenue 
New York, New York 10022 
(212) 593-9000 


Of Counsel 
Jacop IMBERMAN 
Aan S. RosENBERG 
Lawrence J. RoTHENBERG 
Bengamin L. GREENBERGER 


APPENDIX 


APPENDIX 


Internal Revenue Code of 1954 (26 U.S.C.) 
See. 2056. Brauests, ETc., TO SurvIVING Spouse. 


(a) AuLowance oF Marita Depuction.—For purposes 
of the tax imposed by section 2001, the value of the taxable 
estate shall, except as limited by subsections (b), (¢), and 
(d), be determined by deducting from the value of the gross 
estate an amount equal to the value of any interest in prop- 
erty which passes or has passed from the decedent to his 
surviving spouse, but only to the extent that such interest is 
included in determining the value of the gross estate. 


(b) Limiration in THE Case or Lire Mstare or OTHER 
TERMINABLE LNTEREST.— 


(1) Generat Rute.—Where, on the lapse of time, on the 
occurrence of an event or contingency, or on the failure 
of an event or contingency to occur, an interest passing 
to the surviving spouse will terminate or fail, no deduction 
shall be allowed under this section with respect to such 
interest— 

(A) if an interest in such property passes or has 
passed (for less than adequate and full consideration 
in money or money’s worth) from the decedent to any 


person other than such surviving spouse (or the es- 


tate of such spouse) ; and 


(B) if by reason of such passing such person (or 
his heirs or assigns) may possess or enjoy any part 
of such property after such termination or failure of 
the interest so passing to the surviving spouse; 
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and no deduction shall be allowed with respect to such in- 
terest (even if such deduction is not disallowed under sub- 
paragraphs (A) and (B))— 


(C) if such interest is to be acquired for the surviv- 
ing spouse, pursuant to directions of the decedent, by 
his executor or by the trustee of a trust. 


For purposes of this paragraph, an intercst shall not be 
considered as an interest which will terminate or fail merely 
because it is the ownership of a bond, note, or similar con- 
tractual obligation, the discharge of which would not have 
the effect of an annuity for life or for a term. 


* * * ad * 


(3) Inveresr or Spouse ConpirioNaL ON Survival For 
Limitep Preriop.—For purposes of this subsection, an 'n 
terest passing to the surviving spouse shall not be con- 
sidered as an interest which will terminate or fail on the 
death of such spouse if— 


(A) such death will cause a termination or failure of 
such interest only if it occurs within a period not ex- 
ceeding 6 months after the decedent’s death, or only if 
it occurs as a result of a common disaster resulting in 


the death of the decedent and the surviving spouse, or 
only if it occurs in the case of either such event; and 


(B) such termination or failure does not in fact 
occur. 


(4) Vatvation or Interest Passinc To Survivinc 
Spousr.—In determining for purposes of subsection (a) the 
value of any interest in property passing to the surviving 
spouse for which a deduction is allowed by this section— 
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(A) there shall be taken into account the effect which 
the tax imposed by section 2001, or any estate, succes- 
sion, legacy, or inheritance tax, has on the net value 
to the surviving spouse of such interest; and 


(B) where such interest or property is encumbered 
in any manner, or where the surviving spouse incurs 
any obligation imposed by the decedent with respect to 
the passing of such interest, such encumbrance or ob- 
ligation shall be taken into account in the same manner 
as if the amount of a gift to such spouse of such interest 
were being determined. 


(5) Lire Estate Wirs Power or AproINTMENT IN Sur- 
vivinc Spousr.—In the case of an interest in property pass- 
ing from the decedent, if his surviving spouse is entitled 
for life to all the income from the entire interest, or all 
the income from a specific portion thereof, payable annu- 
ally or at more frequent intervals, with power in the sur- 
viving spouse to appoint the entire interest, or such specific 


portion (exercisable in favor of such surviving spouse, or 
of the estate of such surviving spouse, or in favor of either, 


whether or not in each case the power is exercisable in favor 
of others), and with no power in any other person to ap- 
point any part of the interest, or such specific portion, to 
any person other than the surviving spouse— 


(A) the interest or such portion thereof so passing 
shall, for purposes of subsection (a), be considered as 
passing to the surviving spouse, and 

(B) no part of the interest so passing shall, for pur- 
poses of paragraph (1)(A), be considered as passing 
to any person other than the surviving spouse. 
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This paragraph shall apply only if such power in the sur- 
viving spouse to appoint the entire interest, or such specific 
portion thereof, whether exercisable by will or during life, 
is exercisable by such spouse alone and in all events. 


(e) Derinition.—-For purposes of this section, an inter- 
est in property shall be considered as passing from the 
decedent to any person if and only if— 


(1) such interest is bequeathed or devised to such 
person by the decedent; 


(2) such interest is inherited by such person from 
the decedent; 


(3) such interest is the dower or curtesy interest 
or statutory interest in lieu thereof) of such person 
as surviving spouse of the decedent; 


(4) such interest has been transferred to such per- 
son by the decedent at any time; 


(5) such interest was, at the time of the decedent’s 
death, held by such person and the decedent (or by 
them and any other person) in joint ownership with 
right of survivorship; 


(6) the decedent had a power (either alone or in 
conjunction with any person) to appoint such interest 
and if he appoints or has appointed such interest to 
such person, or if such person takes such interest in 
default on the release or nonexercise of such power; or 


(7) such interest consists of proceeds of insurance 
on the life of the decedent receivable by such person. 
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Except a3 provided in paragraph (5) or (6) of subsection 
(b), where at the time of the decedent’s death it is not pos- 
sible to ascertain the particular person or persons to whom 


an interest in property may pass from the decedent, such 


interest shall, for purposes of subparagraphs (A) and (B) 
of subsection (b)(1), be considered as passing from the 
decedent to a person other than the surviving spouse 
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